NOTES
ECONOMIC IMPLICATIONS OF EUROPEAN
TRANSFRONTIER POLLUTION: NATIONAL
PREROGATIVE AND ATTRIBUTION OF
RESPONSIBILITY*
I.

INTRODUCTION

Transfrontier pollution (TFP) has been described as "disturbances that originate in one country, are transmitted through a
shared natural resource and take effect in another."' It is hardly a
new problem in industrial Europe. Transfrontier pollution may
have its origin in certain consumer activities such as the use of
private automobiles or laundry detergents (often referred to as
consumptive pollution), or it may issue from stationary sources
such as manufacturing facilities (means-of-production pollution).2
This Note deals primarily with the latter source of TFP, its allied
economic effects, and possible industrial siting ramifications.
The recent multiplicity of nationally imposed programs to curb
domestic pollution have served to reemphasize the inherently interstate dimensions of environmental problems within Europe:
pollution is no respecter
of national boundaries.3 In a crowded
"patchwork quilt"4 of European States, the unilateral imposition
of a purely national environmental protection plan can be frustrated by business as usual in a neighboring jurisdiction. Environmental harms tend to defy the confined jurisdictional boundaries
within the region. Traditional theories of shared benefits and reci* The author wishes to express his gratitude to Professor Gabriel M. Wilner of the
University of Georgia School of Law; to Mr. Larry D. Johnson, counsel to the United Nations International Law Commission codification division; and to Samuel Collier, J.D. candidate at the University of Georgia School of Law, for their assistance in the preparation of
this study.
Stein & Hargrove, McCaffrey, Beesley, Kirgis, InternationalEnvironmentalProtection. Policy, Legal, and Trade Aspects, 71 PROC. AM. SocY INT'L L. 48, 56 (1977).
' See Kirgis, Effective Pollution Control in Industrialized Countries: International
Economic Disincentives,Policy Responses, and the GA TT, 70 MicH. L. REV. 860, 916 (1972);
Kiss, Legal Aspects of Air Pollution Control, 1 EARTH L. J., 29, 32-33 (1975). See generally
Gakenheimer, The Automobile and the Environment, in OECD TRANSPORTATION STUDY
(1978); Schroth, Federalismand Automotive Pollutionin Europe and the United States, 56

U. DET. J. URB. L. 957 (1979).
' Coppoc, The Environment: No Respecter of National Boundaries, 43 ALB. L. REV.

520 (1979).
' Grieves, Regional Efforts at Environmental Protection, 12 INT'L LAw. 311 (1978).
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procity of harm5 are challenged by divergent domestic regulatory
schemes, which in turn emphasize distinctly national attitudes
toward the social and economic utility of environmental protection. Moreover, any notion of liability for harms in a TFP context
raises issues of disparate illegalities between neighboring states,
unidentifiable tortfeasors, and remoteness of causation.6 Accordingly, queries into the vicarious liability of States arise in conjunction with emerging principles of State responsibility for environmental harms.'
The larger issue addressed in this paper revolves around the
difficult problems engendered by disparate national attempts at
environmental controls in Europe. Those problems frequently find
expression in economic terms. For example, antipollution measures
by some States may affect costs-of-production of industry within
those countries, causing distorted patterns of competition' with
balance of trade consequences. This Note also discusses the implications of industrial siting decisions, both at the corporate level
and in the context of national land use plans.' A basic question is
whether siting decisions will be made with an eye toward exploitation of the TFP phenomenon. Finally, this study considers
the efforts of various intergovernmental organizations in performing environmental research, consultation, and policymaking in the
European region. In recognition of the failure of purely national
solutions to a problem that transcends political boundaries, several of these organizations have proposed regionwide solutions to
TFP and its attendant repercussions.

See Handl, International Legal Perspective on the Conduct of Abnormally
Dangerous Activities in FrontierAreas: the Case of Nuclear Plant Siting, 7 ECOLOGY L. Q.
1, 4 (1978). See also A. LEVIN, PROTECTING THE HUMAN ENVIRONMENT xii (UNITAR 1977).
' See Brownlie, A Survey of InternationalCustomary Rules of EnvironmentalProtection, 13 NAT. RESOURCES J. 179, 182 (1973). See also REPORT OF THE INTERNATIONAL LAW
COMMISSION ON THE WORK OF ITS 32d SESSION, 35 U.N. GAOR, Supp. (No. 10) 365, U.N. Doe
A/35/10 (1980) [hereinafter cited as REPORT OF THE ILC]; A. LEVIN, supra note 5, at x-xii.
' See Quentin-Baxter (ILC Special Rapporteur), Preliminary Report on International
Liability for Injurious Consequences Arising Out of Acts Not Prohibited by International
Law, U.N. Doe. A/CN. 4/334 (1980).
' See Burhenne & Schoenbaum, The European Community and Management of the
Environment. A Dilemma, 13 NAT. RESOURCES J. 494, 501 (1973). See also Kiss, supra note
2, at 34. See generally Kirgis, supra note 2.
" For a discussion of industrial siting criteria in accord with United States environmental policy, see Murray & Seneker, Industrial Siting: Allocating the Burden of Pollution,30
HASTINGS L. J. 301 (1978). For a consideration of zoning.concepts in pollution regulation in
several European countries, see Kiss, supra note 2, at 32-33.
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II.

NATIONAL LEGISLATION, INDUSTRIAL SITING,
AND TRADE DISTORTIONS

A recent United Nations Institute for Training and Research
(UNITAR) study found that
controversies stemming from transnational environmental injuries may involve different elements of the environment- air,
freshwater resources, the oceans; may impinge upon a variety of
factors - economic, social, political, strategic, scientific, technolog-

ical as well as ecological; (and) may affect different partiesStates, international organizations, non-governmental entities
and individuals ... (and) necessitates specialized methods of pre-

vention and resolution tailored to the particular requirements of
actual and potential conflicts. '°
Problems of TFP have been plentiful throughout Europe's industrial history." Traditionally, responses have been limited to bilateral agreements," or less often, subjection to third party resolution.'" In some instances, disputes owing to tranfrontier harms
were officially ignored or subject to much foot-dragging, along
with invocations of sovereignty for activities within one's own
borders."
As Europe increased in both population and industrial density,
transfrontier intrusions became more persistent and severe. 5
Although TFP of rivers and lakes was and continues to be a frequent source of dispute,"6 transfrontier air pollution has received
more recent attention." Transfrontier pollution disputes generally
include complex interactions in which one State uses its territory
'o

A. LEVIN, supra note 5, at ix.
See Stein, The OECD Guiding Principles on TransfrontierPollution, 6 GA. J. INT'L

& COMP. L. 245 (1976). See also Kiss, supra note 2, at 30; Stein & Hargrove, supra note 1, at

49.
12

See OECD Secretariat, Study of Some Principles for Solving Problems of Trans-

frontier Pollution, in OECD LEGAL ASPECTS OF TRANSFRONTIER POLLUTION (1977) [hereinafter cited as OECD, LEGAL ASPECTS OF TFP]. See also Kiss, supra note 2, at 35.
See A. LEVIN, supra note 5, at 27-31; Handl, supra note 5, at 16.
See Impact of PollutionAbatement Laws on the InternationalEconomy: An Overview of the Hydra, 7 L. & POL'Y INT'L Bus. 203, 240-41 (1975) [hereinafter cited as Pollution
Abatement Laws]. See also Beesley, supra note 1, at 62; Hand], supra note 5, at 42-43;
OECD, LEGAL ASPECTS OF TFP, supra note 12, at 252.
" See PollutionAbatement Laws, supra note 14, at 240.
's

'

See W. GORMLEY, HUMAN RIGHTS AND THE ENVIRONMENT: THE NEED FOR INTERNACOOPERATION 88-89 (1976). See also A. LEVIN, supra note 5, at 19, 56; Brown, The
Conventional law of the Environment, 13 NAT. RESOURCES J. 203, 211-14 (1973); Handl,
6

TIONAL

supra note 5, at 1-2; Kiss supra note 2, at 35; Stein, supra note 11, at 245.
"7See ECE Convention on Long-Range Transboundary Air Pollution, U.N. Doc.
ECE/HLM. 1/R. 1 (1979), reprinted in 18 INT'L LEGAL MAT'LS 1442 (1979).
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or airspace in such a way as to cause a contamination of various
intra-territorial environmental resources, notably "airstreams,
rainfall, percolating water sources ... soil and sand distributed by
natural drainage systems or wind action prevalent in a particular
region."' 8
A study of the spectrum of proposed solutions to transfrontier
air pollution reveals an appreciation in Europe of at least two
species of the problem: (1) TFP from known individual emitters,
often situated upstream, upwind, or on national frontiers; 9 and (2)
long-range transfrontier air pollution, implicating an entire undifferentiable air mass crossing from one State into another." This
recognition also raises the questions as to which parties shall bear
the responsibility for TFP harms: private party polluters or
States?2'
At present, several transfrontier harms in Europe are particularly noteworthy, including, inter alia, severe pollution of the
Mediterranean;' the pollution of the Ruhr and Rhine rivers;2 3 contamination of the shared groundwaters of several EEC Countries;24
pollution of Lake Constance and Lake Leman; the acid rains phenomenon of Northern Europe;' and transfrontier risk creation by
frontier-sited nuclear power plants.'

l'Brownlie, supra note 6, at 182.
See Kiss, supra note 2, at 32-33; McCaffrey, supra note 1, at 57-58.
See Kiss, supra note 2, at 32. For a reference to the contributions of private
automobile emissions to air pollution in Europe, see Gakenheimer, supra note 2, at 394.
"1A recent UNITAR study notes that, in many cases, environmental injuries are
amenable to settlement in the context of national procedures "before rising to the level of
State to State controversies." Quoted in Levin, Avoidance and Settlement of Environmental Disputes, 3 EARTH L. J. 89, 90 (1977). See generally OECD, LEGAL ASPECTS OF TFP,
supra note 12; Beesley, supra note 1; Sand, The Role of Domestic Procedures in Transnational Environmental Disputes, in OECD, LEGAL ASPECTS OF TRANSFRONTIER POLLUTION
146 (1977).
' See W. GORMLEY, supra note 16, at 89; A. LEVIN, supra note 5, at 46; Stein &
Hargrove, supra note 1, at 54.
" See W. GORMLEY, supra note 16, at 43, 88; A. LEVIN, supra note 5, at 19; Brown,
supra note 16, at 212-14; McCaffrey, supra note 1, at 58; Teclaff. Transboundary Groundwater Pollution, 19 NAT. RESOURCES J. 629, 641 (1979).
24 See A. LEVIN, supra note 5, at 52; Teclaff, supra note 23, at 629,
652-55.
2 See A. LEVIN, supra note 5, at 5, 11; Stein, supra note 11, at 245; Pollution Abatement Laws, supra note 14, at 245.
See Report of the High Level Meeting Within the ECE on the Protection of the Environment 84, U.N. Doc. ECE/HLM. 1/2 (1979) [hereinafter cited as ECE Report of the High
Level Meeting]. See also Coppoc, supra note 3,at 520; 21 HARV. INT'L L. J. 536 (1980).
" See Grieves, supra note 4, at 311-12; Handl, supra note 5, at 27-47.
"
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TRANSFRONTIER POLLUTION

A Problem of Disparate National Standards
Principle 21 of the Stockholm Declaration notes that
States have, in accordance with the Charter of the U.N. and the
principles of International Law, the sovereign right to exploit
their own resources pursuant to their own environmental policies, and the responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environment
of other States or of areas beyond the limits of national jurisdiction.28

In Principle 21, recognition has been accorded to the conflicting
perspectives of sovereignty: (1) that a State is sovereign within its
own boundaries and can thus determine the legality of activities
conducted therein; and (2) that sovereignty also implies freedom
from outside interference and externally caused harm.' Perhaps
in recognition of the preeminence of the former interpretation,
Principle 22 notes that "States shall cooperate to develop further
the international law regarding liability and compensation for victims of pollution and other environmental damage caused by activities within the jurisdiction or control of such states to areas
beyond their jurisdiction. ' 0
One commentator recently emphasized that the "tone of the environmental crisis ... had special relevance for Western Europe an area burdened with a high population density, heavy industrial
development and a patchwork quilt of political boundaries."3 ' The
broad spectrum of environmental policies found within these
boundaries reveals a myopic incongruity with the geophysical
realities of the region.
As such, TFP may be regarded as the competing use of shared
natural resources between neighboring states.2 Although Country
A may desire to use its upstream portion of a river or its upwind
atmosphere for the inexpensive disposal of industrially generated
wastes, the effects may be felt in Country B, whose policy calls for
the preservation, to a greater extent, of air and water resources.

I

Declaration of the United Nations Conference on the Human Environment, U.N.

Doc. A/ CONF. 48/14 & CORR. 1, prin. 21 (1972), reprinted in 11

INT'L LEGAL MAT'LS

(1972) [hereinafter cited as Stockholm Declaration].
" See W. GORMLEY, supra not 16, at 36; A. LEVIN, supra note 5, at 40.
', Stockholm Declaration, supra note 28, prin. 22.
See Grieves, supra note 4, at 311.
" See Handl, supra note 5, at 1. See generally McCaffrey, supra note 1.
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Thus, while the Netherlands has been termed "one of the most
pollution conscious countries . . . prepared to make the economic
sacrifices necessary to achieve an effective pollution abatement
program," its dependence on rivers that flow through foreign industrial concentrations before reaching its borders aggravates its
attempts to control pollution.3 West Germany's adherence to the
"Polluter Pays Principle,"' has forced chemical industry expenditures on abatement to approach the "practical maximum." Its ambitious pollution control program has been deemed "perhaps the
most comprehensive in the world."' 5 France and Belgium take an
intermediate position. Both have systems emphasizing "effluent
charges" coupled with subsidy programs for industries that are
financially incapable of complying with national abatement standards.' The United Kingdom follows a principle of "variable
limits" in water pollution control. Pollutant discharge limits are
predicated on the nature, situation, and condition of the receiving
water.3 7 At the other end of the spectrum, Italy continues to "encourage industrial growth while neglecting the environment."' As
Europe's most polluted country,3 Italy has no air pollution legislation, but rather a commission, which "expresses its opinions" on
matters related to pollution controls.'" Still less control exists over
water pollution. Although sporadic progress is being made by
local government units, no national plan has emerged. Some Italian
companies have voluntarily initiated abatement programs,
although most could not be expected to do so unless "legally compelled." 1
'

Pollution Abatement Laws, supra note 14, at 236-37.
Reduced to its simplest form, the Polluter Pays Principle reflects the concept that

costs of injurious consequences should go together with the opportunity of making a profit.
It is widely embraced by OECD Members and by the European Communities. In OECD
terms, the principle means that the polluter is charged with the cost of whatever pollution
control measures are determined by public authorities. See generally OECD, THE
POLLUTER PAYS PRINCIPLE (1975); Kirgis, supra note 1, at 63. See also R. POSNER, ECONOMIC
ANALYSIS OF LAW

280 (1977).

Pollution Abatement Laws, supra note 14, at 231-34.
See PollutionAbatement Laws, supra note 14, at 227-31. For a comparative study of
effluent charges in the European wool industry, see Close, Harmonisationof Laws: Use or
Abuse of Powers Under the EEC Treaty, 3 EUROPEAN L. REV. 461, 468-71 (1978). For a
discussion of an MNE viewpoint on preferable environmental standards, see Velduis, The
Multinational Company and the Environment, 3 EARTH L. J. 166 (1977).
8 U.K. House of Lords Select Committee on EEC Article 100 Report, reprinted in 4
ENVT'L POL'Y & L. 193 (1978) [hereinafter cited as U.K. Report].
Pollution Abatement Laws, supra note 14, at 235.
Id. at 234.
40 Id at 235.
" Id. at 234-235. Note also that the EC Commission recently initiated two cases against
"
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Given the plethora of diverse national regulatory schemes, a
potential scenario bears some consideration: can Country A,
whose industry acts pursuant to national policies and regulations,
invoke sovereignty and disavow TFP effects occurring in Country
B, which follows a more stringent environmental policy? Taken a
step further, what legal and economic implications are raised
when such industrial siting occurs on A's frontier? Can A encourage its polluting enterprises to choose sites along the frontier?"
Might Country A then adopt less stringent regional standards
there than it would impose on its own interior industry?43 Or
should A adopt the standards of Country B, which will bear the
burden of A's pollution?" National programs of land use and zon45
ing necessarily arise in this connection.
B.

IndustrialSiting Dislocations

A complex problem fostered by disparate legislation in Europe
concerns a more subtle form of TFP: a tendency of industry to
locate in the most hospitable regulatory surroundings." The economic justifications for such choices are compelling, particularly
in light of Europe's competitive liberal trade market." While a
Italy for its failure to carry out Community Directives on detergents (No. 91/79, O.J. No. C
173/ 8 July 10, 1979) and sulpher in fuels (No. 92/79, O.J. No. C 173/8 July 10, 1979).
" See OECD, LEGAL ASPECTS OF TFP, supra note 12, at 230-35; Handl, supra note 5, at
2, 39-47; McCaffrey, supra note 1, at 61.
," See OECD, LEGAL ASPECTS OF TFP, supra note 12, at 120, 230-35. For a reference to
national air pollution regulations in several European countries that contemplate both
privileged and non-priviledged zones (as opposed to legislation that is uniform throughout
national territory), see Kiss, supra note 2, at 32. The OECD has emphasized an approach
stressing greater regional autonomy for frontier areas frequently affected by TFP concerns. Decentralization of authority with delegation to local entities is noted as a suitable
approach for several policy decisions, among them is "[1]and use where environmental protection is involved (establishment of polluting activities in the vicinity of frontiers .. .)." For
a reference to this and other environmentally related issues that appear amenable to local
resolution in frontier areas, see Dupuy & Smets, Cooperationin FrontierRegions, 5 ENVT'L
POL'Y & L. 175-78 (1979).
" See OECD, LEGAL ASPECTS OF TFP, supra note 12, at 235-51. For a detailed explication of several theoretical models of state interactions in regard to TFP effects, see id. at
226-51. See also Dupuy & Smets, supra note 43, at 175-78.
," See Eldin, The Need for Intergovernmental Cooperation and CoordinationRegarding the Environment, 50 OECD OBSERVER 3-4 (Feb. 1971); Handl, supra note 5, at 2; Kiss,
supra note 2, at 32. For a reference to "certain exceptionally dangerous activities where the
civil liability of the operator is virtually merged with the international liability of a State,"
see Sand, supra note 21, at 160. See also Dupuy & Smets, supra note 43, at 176.
, Alston, InternationalRegulation of Toxic Chemicals, 7 ECOLOGY L. Q. 397, 450
(1978). See also Eldin, supra note 45, at 5.
" See generally Kirgis, supra note 2. See also Alston, supra note 46, at 450.
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polluting industry may thus be exported to "sites of convenience,"
few industrialized nations would welcome a mass exodus of industry in exchange for a cleaner environment.4 8 At least one commentator has noted that a scramble for unregulated industrial
milieus, could result in "jurisdictional competition for the location
of industry."49
Variant national legislative schemes for environmental controls
are likely to induce "locational spillovers" of pollution-intensive in50
dustries from the more regulated to the less regulated countries.
This effect is most often considered with regard to developing
countries. 1 However, these same locational incentives are appropriate within the European regional context.2 With a diverse
range of environmental legislation from which to choose, multinational enterprises (MNEs) may designate where to divert investment. One might expect their increased scrutiny of the pollution
controls element. Locational decisions based on such criteria
result in "awards" of capital investment to the least regulated
States. As an example, environmental regulations imposed in the
Netherlands have resulted in decisions by certain MNEs either
not to construct or to terminate existing operations there.- Such
countries "will find it difficult if not impossible to prevent deterTM
mined entrepreneurs [from] relocating."
As early as 1971, the
OECD Observer commented upon the impact of emergent environmental policy in some quarters of Europe: "In years to come,
may not a trend much like the use of flags of convenience in the
shipping world develop in the field of international investment?...
The wealthy countries would thus export their pollutants along
with their capital.""
In poorer countries, MNE's have been particularly adept at pit"

See Alston, supra note 46, at 450.

,Pollution Abatement Laws, supra note 14, at 203.
See Alston, supra note 46, at 450; Eldin, supra note 45, at 5; Pollution Abatement
Laws, supra note 14, at 256.
, PollutionAbatement Laws, supra note 14, at 256.
Note that with the steep rise in fuel and transport costs since 1974 industry may
find increasing inducement to remain within the region rather than to relocate to remote
developing countries. Locational preferences would then focus on those relatively nearby
European countries having the least developed environmental policies. For a reference to
environmental policies in Italy, see PollutionAbatement Laws, supra note 14, at 235.
1 Wall Street J., Nov. 29, 1971, at 16, col. 3, cited in Pollution Abatement Laws, supra
note 14, at 257.
" Alston, supra note 46, at 450. For a discussion of representative antipollution costs
borne by some industries, see Close, supra note 36, at 468-71.
, Eldin, supra note 45, at 5.
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ting national governments against one another." In this manner,
they have gained preferential treatment, including relaxation, or
non-imposition of pollution control measures.5 7 Their size and
financial strength have enabled them to attain such a strong bargaining position vis a vis national governments that they have
been denominated as the ultimate institutions of resource management."
Reflecting on the recent emergence of "global Delawares" offering "charters of convenience,"59 MNEs have exhibited a propensity
to shop jurisdictionally. A parallel Delaware syndrome appears
likely in the environmental arena. Yet, when one considers that a
substantial environmental impact in any one European country is
likely to have a consequential transnational effect, this relocation
trend seems to invite increased tension among neighbors in the
region." Furthermore, locational preferences premised on cost externalization potentialities (through the unrestricted use of the environment for waste disposal) might lead to excessive concentrations of industry in specific quarters of Europe."' Given the
spinoffs of the ongoing fuel crisis, economic priorities are likely to
retain viability in countries already committed to further industrial development. Such a situation will challenge those
governments willing to make economic sacrifices for pollution control.62
A related development is the disturbing prospect of frontier
concentrations of polluting or hazardous enterprises, particularly
if they are in accord with a de facto national land use plan.' In his
exhaustive study of international legal criteria for nuclear power
" UNEP, Ecodevelopment and the IrrationalUse of Resources, 4 ENVT'L POL'Y & L. 46
(1978) [hereinafter cited as UNEP, Ecodevelopment].
17 Id See also Alston, supra note 46, at 450.
, See UNEP, Ecodevelopment, supra note 56, at 46.
Oyebode, InternationalRegulations of the MNCs: A Look at Some Recent Proposals, 5 BLACK L. J. 238 (1977).
" See generally A. LEVIN, supra note 5, at 1-38.
" See Kiss, supra note 2, at 42. Kiss discusses endeavors by the Council of Europe
(Resolution (68)4 & (70)11) and the ECE in broad regional planning. "Planning of urban or industry development should take into account effects of such development on pollution." Id.
Kiss also notes impediments to progress in international regulations where regional planning is involved.
12 See W. GORMLEY, supra note 16, at 88; Kirgis, supra note 1, at 63; see generally
21
HARV. INT'L L. J. 536, 540 (1980).
" See OECD, LEGAL ASPECTS OF TFP, supra note 12, at 120, 230-55. See generally
Handl, supra note 5; Kiss, supra note 2, at 32. Compare efforts of the OECD toward
regional cooperation in frontier area land use, which are discussed in Dupuy & Smets,
supra note 43, at 176.
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plant sitings, Handl suggests that unilateral sitings in frontier
areas could be said to constitute an inefficient allocation of
resources between neighboring States, contrary to international
policy, particularly if the neighboring State. does not share in the
benefits, in which case frontier siting entails "an unwarranted externalization of potential costs associated with a national nuclear
power program."" Handl also observes that "the potential transnational effects pose severe external costs, which may encourage
location of power plants at the periphery of national territory."'
Handl emphasizes that, without some manner of international
legal norms, complex siting disputes may increase in number due
to the varying degree of economic and social development among
different nations." In this respect, a recent OECD Recommendation stressed the need for environmental impact studies that
would include the effects of proposed activities as anticipated on
both sides of a frontier." Furthermore, the Council of Europe, in
its Declaration of Principles on Air Pollution Control, addressed
the issues of regional planning and industrial zoning in a broad intergovernmental context."
C.

DisparateNational Environmental Legislation and Resulting
Trade Distortions

Although claims of absolute sovereignty over domestic activities may have softened due to a recognition of the boundarytranscending impact of polluting activities in a geophysical sense,
far greater movement toward a regional solution has been spurred
by the dramatic economic and trade consequences of Europe's inconsistent' environmental legislation. Individualized national at-

See Handl, supra note 5, at 42. In nuclear powerplants, the objectionable factor is
risk of harm, as distinguished from ongoing harm. Because of the potential for exceedingly
large, if not inestimable losses, Handl notes that "externalization occurs despite a channeling of liability of the operator of the nuclear installation in case of transnational damage
due to a nuclear accident." Id For a similar assessment of several TFP consequences, consider comments by the UNFP Executive Director: "The compensation which may be
payable is often poor consolation for an inflicted damage that is often irreparable." UNEP
Executive Director, Cooperation in the Field of the Environment Concerning Natural
Resources Shared by Two or More States, Governing Council Third Session (Prov. Agenda)
No. 13, at 38, U.N. Doc. UNEP/GC/44 (1971).
"5Handl, supra note 5, at 43. For reference to a proposed Swiss nuclear powerplant
near the Swiss-Austrian border, see ic.at 28-30.
, UNEP Executive Director, supra note 64, at 2-3.
" See Dupuy & Smets, supra note 43, at 175.
" See Kiss, supra note 2, at 42.
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tempts at environmental standards pose a clear threat to the basic
European Community goal of economic integration. 9
As mentioned, the broad array of national environmental regulatory schemes within the confines of Europe may have immediate
implications for future industrial siting choices. Theoretically, the
more stringent the national legislation the less cost-attractive the
site. The diversity of pollution standards and enforcement
mechanisms in Europe, coupled with various domestic programs
allocating abatement expenses between polluter and taxpayer,
result in industrial costs-per-unit that may vary considerably from
country to country. 0 The environmental regulations component
thus becomes an isolated cost consideration for legislators, industry, and consumers. However, when viewed in a larger regional
context, narrow national self-interest may result in land use
policies that would condone or encourage the externalization of
pollution costs. By exploiting the TFP phenomenon, externalized
costs could be borne out of the jurisdiction through a mobile
shared natural resource."
The recent Reinwater Foundation case 72 illustrates the complexity of economic and trade considerations of TFP against a
backdrop of national policy choices. The dispute was raised when
three Dutch horticultural firms sought action against a French
potassium mining company. Noting lack of jurisdiction, the Dutch
Court of Appeals referred the case to the Court of Justice of the
European Communities. The dispute centered upon acceptable
quality of a shared water resource. It was claimed that this
natural resource was used by the upper riparian (France) as a free
means of waste disposal. In economic terms, the upstream country
was imposing an externality upon the downstream country which,
in order to save its operations, had to bear the cost of rehabilitating its water. This cost, external to the French concern, was not
reflected in the price of its product. If the upstream mine was not
"9See Burhenne & Schoenbaum, supra note 8, at 501; Grieves, supra note 4, at 331;
Schroth, supra note 2, at 981-86.
70 See Alston, supra note 46, at 436-39; Close, supra note 36, at 468-71; Eldin, supra
note 45, at 4; Kirgis, supra note 1, at 63-64; Kirgis, supra note 2, at 865-86; Kiss, supra note
2, at 33; PollutionAbatement Laws, supra note 14, at 245-46.
71 See OECD, LEGAL ASPECTS OF TFP, supra note 12, at 120; Handl, supra note 5, at 2,
39-47. See also, Kiss, supra note 2, at 32; McCaffrey, supra note 1, at 61.
72 Handelswekiriji G. J. Bier B. V. & Stichting Reinwater (The Reinwater Foundation)
v. Mines de Potasse D'Alsace S. A., [1977] E. Comm. Ct. J. Rep. 1735, 19 Comm. Mkt. L. R.
284. See also McCaffrey, supra note 1, at 56-61; Rest, A Decision Against France? The
Rhine Pollution, 5 ENVT'L POL'Y & L. 84, 85-89 (1979); Sand, supra note 21, at 155-58.
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regulated, or induced through damages to bear abatement costs,
its product would enjoy a competitive advantage over rival
foreign operations, which were forced to internalize pollution
costs. Thus, France would realize an artificially high demand for
its underpriced potassium, while the elevated price of Dutch crops
would reflect the clean-up costs incurred by the Netherlands. In
essence, the French potassium operation imposed an externality
across its border, which was consequently expressed in depressed
demand for an artificially expensive Dutch commodity. 3
On the other hand, an active national response to environmental
threats may exact a heavy price in terms of balance of payments.
Unilaterally imposed internalization of costs within industry can
place a nation's domestic enterprises at a competitive disadvantage, effecting a deterioration in trade position and a disruption of
comparative advantage. Among several countries, unequal pollution abatement costs will alter the price context of both imports
and exports in favor of industries less burdened.74 "It has been
long recognized . . . that national environmental controls may

amount to nontariff barriers to international trade, and that efforts must be made to reconcile environmental imperatives with
liberal trade philosophy. '75
The situation in Europe encompasses varying subsidy and incentive schemes superimposed upon more or less stringent emission and effluent standards. Furthermore, at least three different
sets of criteria for the establishment of environmental standards
exist. Not unexpectedly, industry has its own opinions as to the
most efficacious for purposes of uniform international standards."
7'For further analysis of the economic, trade, and legal aspects of the Reinwater Foundation case, see McCaffrey, supra note 1, at 60-61; Sand, supra note 21, at 155-58.
" See Alston, supra note 46, at 436; Close, supra note 36, at 468-71; Eldin, supra note
45, at 4; Kirgis, supra note 2, at 865; Kiss, supra note 2, at 34; PollutionAbatement Laws,
supra note 14, at 246-47.
" Kirgis, supra note 1, at 63. Note that as early as 1971 the OECD Deputy Secretary
General addressed the possible ramifications of environmental regulations at the national
level:
Does not the risk exist of inequality between those countries which have an active environmental policy and those less concerned on this score? Will not the latter, with less stringent taxation to face, in fact be employing a form of dumping
detrimental to the others? .... [The] risk to be guarded against is that import
regulations in the form of standards based on considerations of public health,
purity or safety may well in later years become a widespread form of non-tariff
barrier to international trade ....[It] would indeed be disastrous if environmental protection came to mean protectionism.
Eldin, supra note 45, at 4.
"' Velduis, supra note 36, at 166-67. The three sets of standards noted by Velduis,
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The degree to which pollution costs should be internalized will be
reflected in the final market price. This becomes a matter of primarily national concern, as demand for cheaper imports increases
while costly exports suffer diminished competitiveness abroad."
D.

Trade Distortions:Possible Remedies Within the GATT

Measures aimed at alleviating trade dislocations caused by
diverse national policies of pollution control have received recent
attention. The possibilities inherent in the various exceptions to
the General Agreement on Tariffs and Trade (GATT) have proven
a fertile area of research and comment."8 Although some may assert that the GATT has little or no applicability in the area of
TFP, the economic effects of national environmental legislation or
lack thereof may, as noted above, give rise to a type of non-tariff
trade barrier. The issue for an environmentally-conscious importing and/or exporting nation is whether a violation of the GATT
will occur by the imposition of an offsetting tax on comparable
goods produced in less regulated countries.
Frequent mention is made of the "health protection" exception
of Article XX. 5 This approach has been used where attempts are
Director of Unilever Ltd., are: (i) The Primary Standard, with maximums based on the
tolerance of certain species of varying levels of pollution, (ii) The Environmental Quality
Standard, which contemplates the setting of ambient pollution levels for water and air
masses; and (iii)specified Emissions Standards, which limit emissions effluent pollutant introduction by individual facilities to prescribed levels. Velduis explains: "As a MultiNational Company, we are very happy to see uniform environmental quality standards or
primary standards established internationally, but we are always cautious about the consequent setting of uniform emission standards, since they could well lead to a distortion of
trade." I& at 166. It should be observed, however, that under a system based on uniform
Primary or Environmental standards, maximum ambient pollution levels would need to be
set at a figure that could realistically accommodate existing urban industrial concentrations. These areas would then be functioning at near maximum allowable levels. In order
not to exceed the standards, individual facilities within these zones would be forced to bear
the expense of highly effective pollution controls equipment. On the other hand, placement
of polluting industries in areas with relatively pristine environmental qualities, might prove
far more attractive in terms of costs. These facilities could operate with little or no pollution.
control equipment on the theory that they could introduce pollutants up to the maximum
levels set by the uniform Primary or Environmental Quality standards. This would appear
to invite dislocations either to previously unspoiled regions of industrialized countries or to
the developing countries. Such an approach may result merely in a relocation of polluting
sources rather than a true reduction in global or even regional output of pollutants.
" See Kirgis, supra note 2, at 865-76; Pollution Abatement Laws, supra note 14, at

245-51. See also

J. JACKSON, LEGAL PROBLEMS OF INTERNATIONAL ECONOMIC RELATIONS

601-05 (1977).
"' See generally Kirgis, supra note 1; Kirgis, supra note 2; PollutionAbatement Laws,
supra note 14.
" See Kirgis, supra note 1, at 64-65; Kirgis, supra note 2, at 901.
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made to offset "consumptive pollution" importation, e.g., less expensive automobiles or detergents that do not meet domestic standards. ° GATT provisions, however, have not been directly addressed to "means of production" pollution abatement costs, and
in this sphere solutions within the GATT become more tenuous."
One author suggests that abatement costs incurred by producers
could be framed as an indirect internal tax, and a charge on importers thus may be justifiable.2 The solution becomes confused,
however, for nations that adopt effluent charge policies.u A further problem is raised when considering the various subsidy programs designed to rebate antipollution costs back to industry." As
one commentator noted, "these (GATT) distress provisions furnish flexibility needed to cope with international trade dislocations related to environmental protection. But the liberal trade
policies of the Agreement are not designed to permit extensive
deviations from established norms, and an exception should not be
allowed for pollution abatement."85 While considering the infirmities in a GATT solution, one commentator noted that even if it
were possible to find loopholes through the GATT's legal restriction,
this would provide only short term remedies. The basic issue of
pollution abatement and world trade is not whether one nation
should be permitted to develop unilaterally a new brand of protectionism within the scope of GATT, but rather whether inter' See J. JACKSON, supra note 77, at 601-05; Kirgis, supra note 1, at 65; Kirgis, supra
note 2,at 892.
" Kirgis, supra note 1, at 64-65; Kirgis, supra note 2, at 901-16.
For a discussion of approaches within the GATT for the mitigation of pollution control costs on domestic industry, see Pollution Abatement Laws, supra note 14, at 257-67,
where it is noted:
Arguably, the costs incurred by domestic producers through compliance with
anti-pollution regulations, are in effect internal taxes, collected internally on like
domestic products. Therefore, a charge equal to the difference between the pollution abatement costs in the importing nation and those of the exporting nation
might be justifiable. However, an exporting nation seeking to avoid the charge
would argue that the additional costs of production occasioned by pollution abatement measures can hardly be equated with an internal tax; therefore, the tax inconsistent with the language of (GATT) article IM(2), which focuses on the
domestic tax situation.
Id. at 259 (emphasis in original). See also Kirgis, supra note 2, at 895-901.
" See PollutionAbatement Laws, supra note 14, at 260. Effluent charges have been
likened to value added taxes imposed at a stage of the production process. However, this
analogy fails to resolve the problem since the issue of offsets for value added taxes is itself
a controversial subject under the GATT. Id. at 261.
See Kirgis, supra note 2. at 909-12. Pollution Abatement Laws, supra note 14, at 262.
PollutionAbatement Laws, supra note 14, at 266 (emphasis added).
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national coordination and harmonization bf environmental efforts will mitigate adverse trade consequences."
Another commentator, Professor Frederic Kirgis, observed that
attempts at an import charge to offset a domestic producer's cost
disadvantage due to pollution control costs would likely result in a
single fixed charge applied equally to all imports of a particular
product type, even though the price of the various imports might
reflect differing pollution-control costs of their source countries. 7
Kirgis concludes that "without some sort of effective international
coordination of national environmental policies, the cumulative
economic pressures of environmentally activist, industrialized nations, may pose too great a challenge to the present GATT ordering system to provide consistent, workable solutions.""
Given the relative ineffectuality of the GATT to alleviate distortions engendered by diverse national environmental policies,
and given the fact that pollution control is still in the hands of the
various national governments, it is necessary to consider the
possibilities presented by other intergovernmental arrangements.
III.

ORGANIZATIONAL APPROACHES TO THE TFP PROBLEM:
SCOPE OF THE APPROACH

Before exploring the European regional response to TFP, it is
advantageous to survey universal efforts to alleviate international
environmental harm. In addition, certain subregional arrangements (bi, tri, or "quadri-lateral" in nature) are mentioned by way
of comparison.
A.

Global Approaches to TFP

The sic utere tuo ut alienum non laedus principle, as set forth in
the celebrated Trail Smelter arbitration, 9 concerned the intertwined themes of TFP and frontier industrial siting. The tribunal
charged in the Trail Smelter found "as a general principle of international law"" that "no state has the right to use or permit the
a I&

" See Kirgis, supra note 2, at 895. Kirgis submits that a uniform fixed charge applied
to all imports of a particular product would be necessary in order for the importing country
to comply with the nondiscrimination goals of the GATT's most-favored-nation clause. Id at
261.
Id. at 916.

The Trail Smelter, 3 R. Int'l. Arb. Awards 1911 (1938).

goHandl, supra note 5, at 8. Compare A. LEVIN, supra note 5, at xiii.
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use of its territory in such a manner as to cause injury by fumes in
or to the territory of another state or the properties of persons
therein ..
."' Decided in 1938, sensitive features of this holding
(particularly on the issues of state responsibility for the wrongs of
a private polluter92 ) remained in dispute as recently as the Stockholm Conference.93 A more recent occasion for an authoritative
statement on TFP was foregone in the Nuclear Test cases between and among France, Australia, and New Zealand.9 4 In these
cases, the International Court of Justice (ICJ) failed "to seize an
opportunity to decide a case which held important implications for
international environmental law in general, and transnational risk
creation in particular. '95
Nonetheless, important sources of global environmental law are
developing on an organizational level. The growing concerns of
the developed countries were expressed in the 1972 United Nations Conference on the Human Environment in Stockholm. Although some considered the Conference to be the progenitor of an
international environmental law, others saw in it belated recognition of a perilous global problem, one which clearly transcended
traditional notions of national sovereignty." In any event, a major
achievement of the Conference was the Declaration of Principles,'7 which in paragraphs 21 and 22, discussed above, set out certain principles implicating State responsibility in transfrontier environmental injuries, and which called upon States to develop and
expand principles of liability in the area. Yet, the eventual inclusion of State liability notions in the Declarationwas attained only
after much dispute, negotiation, and compromise. 8
When the initial proposal for a Stockholm Conference was advanced in 1968, the Swedish Ambassador to the United Nations
stated: "There are many issues on which the United Nations are

, The Trail Smelter, supra note 89.
See generally Hoffman, State Responsibility in InternationalLaw and Tranboundary Pollution Injuries, 25 INT'L & COMP. L. Q. 509, 516-20 (1976).
" See Beesley, supra note 1, at 62; see also A. LEVIN, supra note 5, at 45; Hoffman,
supra note 92, at 509-13.
" Nuclear Tests Cases (Australia v. France) [1974] I.C.J. 253; (New Zealand v. France)
[1974] I.C.J. 457. For an informative discussion of events related to those cases, see W.
GORMLEY, supra note 16, at 148-80.
Handl, supra note 5, at 10. See also A. LEVIN, supra note 5, at 41.
See Stein & Hargrove, supra note 1, at 49. See also W. GORMLEY, supra note 16, at
124; A. LEVIN, supra note 5, at 6-7.
"

Stockholm Declaration, supra note 28.
See Beesley, supra note 1, at 62.
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divided. On the issue now before the General Assembly, we are
hopefully all united."" Unfortunately, this assessment was not entirely accurate. Those in attendance represented a substantially
divided planet in regard to environmental issues. One commentator noted that the majority of those on earth "are concerned
with extracting the necessities of life from our planet, i.e., bread
and water ...(and) preservation of nature is not, therefore, given
1 After Stockholm, it became apparent that
as high a priority."'00
environmental law, on a truly international level, could not be
reconciled easily with the omnipresent goals of rapid development. If one conceives of industrial efficiency in a simplistic sense
of a maximization of productivity and a minimization of costs, environmental concerns appear to be an afterthought at best and
self-defeating at worst. 101 It would require a conscious resource
commitment for the benefit of future generations to dispel the
thrust of such precepts, a viewpoint few nations are willing to indulge in at present.
The wide gulf of priorities separating those in attendance at
Stockholm is of critical importance when considering that any universal agreement must embrace, to some extent, the lowest common denominator of priorities. 02 In contrast to the "cost
conscious" resistance to universal environmental protection by
some European States, obstacles erected by the developing countries often reflect their genuine lack of alternatives. 03 Few countries, developed or undeveloped, are willing to devote sufficient
attention to resource availability for future generations, especially
when contemporary sacrifices may ensue. It is unfortunate that
concepts of stewardship are accorded scant recognition in modern
market economies. Developing countries may at least point to the
needs of the present generation in response to such a charge.' 4

Grieves, supra note 4, at 309.
W. GORMLEY, supra note 16, at 33.
.01
See UNEP, Ecodevelopment, supra note 56, at 46.
"
lO

'" See Alston, supra note 46, at 410; Grieves, supra note 4, at 310; Velduis, supra note
36, at 166-67. See also Bubrenne & Schoenbaum, supra note 8, at 498.
"o'
See UNEP, Ecodevelopment, supra note 56, at 46; W. GORMLEY, supra note 16, at
6-11, 135-6; Alston, supra note 46, at 451-53; Stein & Hargrove, supra note 1, at 54; Pollution
Abatement Laws, supra note 14, at 268.
'04 Stein and Hargrove note that "our international rules are mostly concerned with
ways to manage the exploitation of resources, not to manage their conservation." Stein &
Hargrove, supra note 1, at 54. In discussing the future of international environmental protection, they make the following observations:
International environmental law has not been fully able to come to grips with the
problems of development. Do different stages of development carry with them a
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Developing countries at Stockholm emphasized that industrial
countries were largely responsible for world pollution, and should

thus assume the burdens of abating it. 115 The industrialized countries convened the conference, it could be argued, only because
their respective environments had reached a particularly advanced
stage of deterioration. Thus, TFP, as symptomatic of advanced industrialism, was of concern to industrialized nations alone. In this
regard, it was aptly noted that while pollution may be a global
problem, "it is not uniformly global."'"
From a scientific standpoint, there is some merit to the arguments of the developing countries. Globally-imposed uniform antipollution standards overlook a variety of individualized factors.
Industry, not surprisingly, is also generally opposed to a universal
approach, pointing to the unique environmental attributes of each
region. Often mentioned are the distinct regeneration and dilution
capacities of each area,"8 although regeneration in one country
may mean only that the damage has been borne away to another
country, or to the commons.
Among those resisting globally-imposed measures, the notion is
often stressed that a continued lack of universal standards might
accelerate relocation of industry to developing countries. This, the
developing countries point out, is in accord with several U.N. resolutions encouraging "a more equitable distribution of the world's
industrial base."'" Yet, according to numerous scientific assessrationale for acceptance of the basic principles and obligations discussed? Are the
trade-offs strictly economic or is there a normative aspect to them?
Id. See also W. GORMLEY, supra note 16, at 6-11; PollutionAbatement Laws, supra note 14,
at 268.
10 See Report of the Preparatory Committee on its Third Session (U.N. Conference on
the Human Environment), U.N. Doc. A Conf. 48/PC/13 (1971). See also Pollution Abatement Laws, supra note 14, at 268. For a later expression of this same sentiment in the context of UNEP, see W. GORMLEY, supra note 16, at 136.
I" Schacter & Serwer, Marine PollutionProblems and Remedies, 65 AM. J. INT'L L. 84
III (1971), cited in W. GORMLEY, supra note 16, at 63.
' See Velduis, supra note 36, at 166.
' Id. at 166-67. As mentioned in note 76 supra, Velduis expressed opposition to a
universal emission standard because it failed to account for meterological and geophysical
effects on dispersion and dilution of pollutants. Uniform primary standards were favored as
the best means of accounting for such regional differences. See also Alston, supra note 42,
at 451; Kiss, supra note 2, at 36; U.K. Report, supra note 37, at 194; Pollution Abatement
Laws, supra note 14, at 270.
I0 Alston, supra note 42, at 451-52. Alston cites as an example the U.N. General
Assembly adoption of the Program of Action on the Establishment of a New International
Economic Order, G. A. Res. 3202, S-IV U.N. GAOR, Supp. (No. 1) 5, at 10, U.N. Doc. A/9559
(1974).
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ments, a discernible danger exists in the multiplication of the industrialized world's errors. Scientific admonishments against a
shortsighted approach to rapid industrial development absent
serious consideration of the ecological component are becoming increasingly common. 10 Whether the global ecosystem can tolerate
significantly increased pollution is uncertain."' Of equal uncertainty is whether an impending greenhouse effect (an ultimate
form of TFP) can be avoided if pollutant introduction into the atmosphere is maintained unabated, much less increased."2 If industrial countries do unite to reduce pollution, what would the environmental effect be when large scale relocations of industry to
unregulated developing countries takes place? One author suggests that wealthier nations urge domestically-based MNEs to
undertake "impact assessments" of new operations in developing
countries or that developed nations offer financial assistance for
pollution safeguards for developing countries." 3 The inclinations
of the European Development Fund reflect an unwillingness, at
least within the EC, to pursue the latter course."4 These varied approaches suggest the uncertainties of state responsibility in this
area. What is the vicarious liability of States for TFP when essentially stateless MNEs are involved?" 5
The divergent political and economic stands taken by the
United Nations membership indicate that a comprehensive global
code on the environment is not forthcoming." 6 The fuel crisis, initiated in 1974, has prompted calls for an increasingly compromised
environment, even among developed nations." 7 Nevertheless, the
propensities for global action at the U.N. level should not be discounted entirely. Specifically, nine years after Stockholm, the
United Nations can be credited with several noteworthy achieve110

See UNEP, Ecodevelopmen, supra note 56, at 46-47. Douglas Costle, of the United

States Environmental Protection Agency, emphasized at a High Level Meeting of the
UN/ECE that immediate cooperative action be undertaken to "prevent the tragedy of the
commons from being repeated on a global scale." ECE Report of the High Level Meeting,
supra note 26, at 79. See also Alston, supra note 26, at 79.
...ECE Report of the High Level Meeting, supra note 26, at 79.
112 Id at 80. Costle notes that doubling the use of fossil fuels (as is anticipated early in
the next century) is likely to raise global temperatures two to three degrees centigrade.
The resulting effects on patterns of rainfall, wind, and seasonal temperatures are unknown.
Id See also Quentin-Baxter, supra note 7, at 1-5.
...
See B. JOHNSON & R. STEIN, BANKING ON THE BIOSPHERE 52 (1979).
,,6 See UNEP, Ecodevelopment, supra note 56, at 46.
,', See W. GORMLEY, supra note 16, at 6-11, 52. See also Quentin-Baxter, supra note 7,
at 1-4.
,17See W. GORMLEY, supra note 16, at 2, 8. See also 21 HARV. INT'L L. J. 536, 539 (1980).
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ments. For example, a philosophical and jurisprudential standard
has been enunciated clearly in principles 21 and 22 of the Stock1 1 At year's end,
holm Declaration.
1980, the U.N. International
Law Commission reported to the General Assembly on progress
made in preliminary drafts extending the reach of the sic utero
principle enunciated in the Trail Smelter arbitration and the
Stockholm Declaration.Expanded notions of state responsibility
and liability are now clearly emerging in, an environmental context.119 In addition, an awareness had been created, however inadvertently, in several countries concerning a need for agencies,
ministries, and departments designed to deal with pollution problems at home. 20 Furthermore, there have been signs of a general
rethinking of the role of the commons -particularly the oceans.
For example, post-Stockholm efforts have provided movement in
the area of ocean dumping and the consequent relationship to
state responsibility or liability. 21
Another achievement is the United Nations Environmental Programme (UNEP), created in the wake of Stockholm. The United
Nations Environmental Programme has taken an active "advisory
role," in recognition of the multifarious environmental attitudes of
the world community. Although some experts contend that only
the United Nations can deal effectively with the global environment," 2 the UNEP has confined itself to a role of "initiating" regional or national scale activities, while also providing international-caliber support in terms of research and consultation. 12 For
example, UNEP recently fulfilled a vital role in concluding a
series of multinational conventions for the protection of the
Mediterranean. 24 In 1978, pursuant to a General Assembly Resolution, UNEP adopted The Draft Principles of Conduct in the
"'

W.

11

See generally Quentin-Baxter, supra note 7; Report of the ILC, supra note 6. See

GORMLEY, supra note

16, at 34-48. See also Stein & Hargrove, supra note 1, at 49.

also discussion in Part III infra.
'"

See Stein & Hargrove, supra note 1, at 49; Velduis, supra note 36, at 164.

...
See Informal Composite Negotiating Text, Third United Nations Conference on the
Law of the Sea, U.N. Doc. A/Conf. 62/wf. 10/Rev. 2, art. 235.
122 See Gardner, The Role of the United Nations in Environmental Problems,
26 INT'L
ORG. 237, 239 (1972). Compare R. STEIN, THE POTENTIAL OF REGIONAL ORGANIZATION IN
MANAGING MAN'S ENVIRONMENT, in LAW INSTITUTIONS AND GLOBAL ENVIRONMENT 253-93 (J.
Hargrove ed. 1972); Friedmann, InternationalLaw of Co-existence and InternationalLaw
of Co-operation, General Court in Public InternationalLaw, 127 RECUEIL DES COURS (Hague

Academy of International Law) 41, 91-109, 243 (1969-I), cited in W.
at 61-63.
123 W. GORMLEY, supra note 16, at 61-64, 126-42.
12

See Stein & Hargrove, supra note 1, at 54.

GORMLEY,

supra note 16,
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Field of the Environment for the Guidance of States in the Conservation and Harmonious Utilization of Natural Resources
Shared by Two or More States.'25 The legal status of this instrument remained, after much discussion, essentially "recommendatory."1 " Thus, the primary value of the Draft could be said to
reside in its capacity to be incorporated into legally binding bilateral or multilateral instruments.127
It should be noted that UNEP was conceived and implemented
in light of a post-Stockholm awareness of the limited nature of international environmental norms. Accordingly, the UNEP governing Council emphasized that "[it] would be essential to keep in
mind that the Governing Council must work toward a pattern of
international environmental co-operation based on full respect for
the principles of sovereignty of States, and non-interference in
matters within national jurisdiction."'2 8 One author conceded that
the UNEP approach to its 1978 DraftPrincipleswas a correct one
in that it recognizes the general mood of reluctance to submit to
any binding universal environmental agreements.'"
In sum, there appear to be serious obstacles facing any international body attempting anything but the most modest progress in
global environmental standards. Divergent views of environmental necessity, held respectively by industrialized states and by
developing countries, bear consideration in light of the usual requirement for unanimous agreement: the lowest common denominator often prevails.'" Former Secretary General U Thant made
the following observation:
Change is overtaking many quarters nowadays. Those countries
first touched by the Industrial Revolution are now confronted
with new problems. And this is happening before this revolution
has even reached many of the less developed countries of the
world. Economic growth is beginning to encounter questioning
and resistance in the affluent societies and will have to submit
to new social and even ecological criteria.13 '
12

See UNEP,

REPORT OF THE GOVERNING COUNCIL ON THE WORK OF ITS SIXTH SESSION,

33 U.N. GAOR, Supp. (No. 15) 154, U.N. Doc. A/33/25 (1978). See also Adede, United Nations Efforts Toward the Development of an Environmental Code of Conduct for States
ConcerningHarmonious Utilization of Shared NaturalResources, 43 ALB. L. REV. 488 (1979).
12 See Adede, supra note 125, at 510-12.
" Id. at 512.
12 W. GORMLEY, supra note 16, at 136.
'
Adede, supra note 125, at 512.
'
See Buhrene, supra note 8, at 498; Grieves, supra note 4, at 310.
's' U Thant, Address by the Secretary-General of the United Nations to the Twenty-
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Tr, or Quadri-lateral(Subregional)Solutions

Bilateral agreements' have been a traditional means of dispute
resolution between neighbors in the European context. But, as environmental degradations increase in geographic extensiveness
(as with long range variants of TFP),'- bilateral efforts often appear to be incapable of meeting the challenge. ' s As such, only a
brief mention of the attributes of these subregional agreements in
Europe vis a vis TFP and industrial siting is necessary.
In one sense, these agreements seem to be more a part of the
problem than a solution since they promote unwarranted delay in
reaching agreements compatible with the broader geophysical realities. Bilateral approaches leave untouched several pressing
transnational problems generated by the advent of widely diffused
forms of pollution. Although such limited approaches may resolve
isolated disputes among a few countries experiencing the more
severe manifestations of environmental harm, the effective scope
of such remedies operates to the exclusion of non-signatory neighboring states, which may nevertheless be economically, meteorologically, and hydrologically tied to the problem.' This essential
underinclusiveness is of particular consequence in Europe, where
accumulated pollutants may traverse multiple boundaries separated by short distances and where geophysical and economic linkage is pronounced.
A second problem with subregional efforts is the inefficiency inherent in numerous issue-specific and party-specific agreements in
Sixth Session of the ECE (U.N. Doc. E/5001, Annex 1), at 4, cited in Grieves, supra note 4,
at 331.
' The term bilateral is employed herein to embrace the other subregional arrangements noted. Quadri-lateral is included because of the seminal, but geographically
limited, Nordic Convention between the four Scandinavian countries. See Stein &
Hargrove, supra note 1, at 53. See also A. LEVIN, supra note 5, at 36, 46, 66-67.
'" See UNIECE Convention on Long Range Transboundary Air Pollution, supra note
17. For a reference to TFP problems "in their full geographical context," see Draft Convention for the ECE Region on Reduction of Emissions Causing Transboundary Air Pollution,
reprinted in 4 ENVT'L POL'Y & L. 191 (1978) [hereinafter cited as Draft Convention for the
ECE].
I" See Kiss, supra note 2, at 35. See also A. LEVIN, supra note 5, at 66; Alston, supra
note 46, at 410-11; 21 HARV. INT'L L. J. 536. Note, however, that in the North American context, bilateral agreements may prove far more compatible with the geophysical realities of
the region. See, e.g., Memorandum "Concerning Transboundary Air Pollution Between
Canada and the United States, done at Washington D.C., August 5, 1980, GOVERNMENT
PRINTING OFFICE, U.S. TREATIES AND OTHER INTERNATIONAL ACTS SERIES 9856 (1981),
reprinted in 20 INT'L LEGAL MAT'LS 690 (1980).
"' See Kiss, supra note 2, at 35; Van Beek, E.C.E. Continues Preparations,5 ENVT'L
POL'Y & L. 2 (1979).
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such a confined region. Bilateral efforts cannot produce the degree of cooperation needed to protect the shared resources of an
interrelated geographic region.'13 Although some of the more
flagrant frontier siting choices might be amenable to resolution
through bilateral arrangements, ' the larger distortions in regional trade, investment, and locational decisions would remain.
These problems will diminish only to the extent that a multilateral
bloc can undertake common antipollution policies."
It should be recognized, however, that one of the stronger features of bilateral arrangements is their ability to reach expedient,
relatively unencumbered responses to specific and immediate problems. Furthermore, the signatories will have reached a point in
understanding whereby similar goals can be maximized and manifested through a recognized international instrument. As such,
these agreements can often aim higher and express more creativity in problem solving than their more broadly-based counterparts. In this respect, note the Nordic "quadri-lateral" agreements
between Scandinavian countries, which were used recently as
seminal sources in subsequent regional instruments by the United
Nations Economic Commission for Europe (U.N./E.C.E.) and the
13 9
OECD.
In sum, there appears to be an implicit recognition among several of the organizations presently involved in the European environment that the bilateral approach is obsolete given the regional scope of the problem. As stated by Gormley,
[there is] a need to treat Europe as a geographical entity ...
[which] . . must adopt a regional solution. Such a regional approach to the preservation of nature, and the protection of
human rights to a pure environment, is consistent with the
United Nations Stockholm Declaration and the continuing postStockholm undertakings. The interrelationship of European
States-indeed even integration-has reached a much higher
degree of sophistication than in other regions. 4 '
I See W. GORMLEY, supra note 16, at 95; Kiss, supra note 2 at 35.
See generally Handl, supra note 5.

See Kiss, supra note 2, at 35.
See A. LEVIN, supra note 5, at 46, 66-67, OECD, LEGAL ASPECTS OF TFP, supra note
12, at 241; Sand, supra note 21, at 183, 189; Van Beek, supra note 135, at 2; 21 HARV. INT'L L.
J. 536.
1 0 Steiger, The Right to a Human Environment: Proposal for an Additional Protocol to
the European Human Rights Convention (1973) [Draft presented to European Ministerial
Conference on the Environment, Vienna on March 28, 1973], interpreted in W. GORMLEY,
supra note 16, at 95.
'
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ORGANIZATIONAL RESPONSES TO TFP IN EUROPE:
MULTIPLE APPROACHES

The European regional organizations considered here incorporate several shared features."' They represent the world's oldest
industrial nations, and consequently, some of the world's most extensive polluters. They appear to have recognized that, for the
present, the developed countries alone possess the resources and
technology necessary to reverse and control environmental degradation."' These organizations also represent a fairly homogeneous
constituency, in terms of heritage and world view.'13 A substantial

overlap in membership is likewise noteworthy. Although some organizations have non-European members and others represent a
fraction of the region, their geographical unity is high. What has
resulted is a multiplicity of organizational efforts in the area of environmental protection,' which could be described cumulatively
as region-wide.
A.

Filling Gaps in Environmental Law

Observers have noted that TFP and its ramifications result
from "gaps" in national and international mechanisms for environmental protection. " ' Thus, many of the organizational efforts
in Europe can be viewed as attempts to recognize and fill these
gaps. Because of the overlap in both membership and areas of activity, these organizations often appear to engage in a counterproductive duplication of efforts. "6 This redundancy, however, is
not altogether adverse if, in the final analysis, additional gaps are
filled effectively.
At first glance, region-wide harmonization of environmental
standards offers the most expeditious approach for these intergovernmental groups.. Indeed, uniform standards would minimize
the profound interjurisdictional deviations in environmental quality
...
Regional organizations considered in this study include the OECD, UN/ECE, the
Council of Europe, the European Communities, the IUCN, and NATO. For additional
references to intergovernmental activities in the European Region, see Grieves, supra note
4.
" Grieves, supra note 4, at 310. See Pollution Abatement Laws, supra note 14, at 272.
1,8 See W. GORMLEY, supra note 16, at 225.
'"
See Grieves, supra note 4, at 310; Kiss, supra note 2, at 35-36.
141 See

McCaffrey, supra note 1, at 56.

See Brown, supra note 16, at 233, Grieves, supra note 4, at 330; Kiss, supra note 2,
at 45-58; Stein & Hargrove, supra note 1, at 55. Both Brown and Kiss emphasize the need
for increased coordination of efforts.
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between States. Trade distortions could in turn be alleviated, as
varying antipollution costs among different States attain relative
equivalency. By eliminating opportunities to shop for pollutable
havens, the harmonization effort could facilitate the elimination of
unwarranted industrial shifts across borders. Thus, when other
industrial siting factors such as transportation, topography, and
labor are considered, it may be hoped that the exploitation of
weak environmental legislation as an element in locational decisions would play a less dramatic and less isolated logistical role.1"7
However, despite Europe's relatively unified outlook on the
subject (as compared to the global perspective), one should not anticipate any binding comprehensive environmental standards in
the near future.' On the contrary, the struggles within the European Community 49 highlight the essence of the problem. Any organization seeking to impose environmental measures must be
empowered by its constituent States to act in derogation of their
sovereign rights to legislate in that area. This relinquishment of
power has not come about easily.' 5° Accordingly, much of the organizational activity by groups such as the OECD, the U.N./E.C.E,
the International Union for the Conservation of Nature and
Natural Resources (IUCN), the Council of Europe, and NATO, to
name a few, reaches fruition in less "threatening" recommendatory drafts and instruments,'"' or in calls for joint research and
consultation.15 The organizations also function as clearinghouses

for exchanges of information. 53
While the "gap filling" efforts of the various organizations in
the area of the environment are necessarily subordinated to national prerogatives, certain approaches nevertheless merit further
examination. In a future European regional context, three areas of
activity emerge as particularly applicable to TFP and the attendant problems noted:
"I For a discussion of industrial siting criteria in the United States statutory context,
see Murray & Seneker, supra note 9, at 304-30. For a reference to pollution control costs
for certain industries in various EEC countries, see Close, supra note 54, at 468-71.
"'
See Pollution Abatement Laws, supra note 14, at 244.
See generally Close, supra note 36; U.K. Report, supra note 37.
' ' See Part IV (B) infra.
'5' See W. GORMLEY, supra note 16, at 34-35; Seidl-Hohenveldern, New Steps by OECD
on TFP, 4 ENVT'L POL'Y & L. 20 (1978). See, e.g., A. REST, DRAFT CONVENTION ON COMPENSATION FOR TRANSFRONTIER ENVIRONMENTAL INJURIES (IUCN 1976).
"I See A. LEVIN, supra note 5, at 49. See generally ECE Convention on Long-Range
Transboundary Air Pollution, supra note 17. See also Brown, supra note 16, at 208-09.
"I See Kiss, supra note 2, at 39.
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Equal Right of Access: facilitation of private remedies by
opening the courts and agencies of neighboring polluter
states to foreign victims of environmental harms. This involves the removal of jurisdictional obstacles to effective
transnational complaints by private parties (OECD and
Council of Europe).
Supranational Legislation Through Approximation of National Laws:55 EEC efforts at harmonization of national
laws, leading to uniform Community-wide environmental
standards.
Broadened Notions of State Responsibility for Environmental Harms:'5' elaboration, in accord with Stockholm Principle
22, of the sic utere maxim. Articulated by the U.N. International Law Commission, this concept of "International Liability for Injurious Consequences Arising out of Acts not Prohibited by International Law" can exist as an alternative or
a supplement to existing rules of state responsibility. The
impact of such emerging notions of state responsibility
within the European region could be dramatic.
M

Methodologies for Gap-Filling
1.

Equal Right of Access: The TFP Private Party Complaint

Much of the organizational progress in Europe has concentrated
upon the removal of jurisdictional impediments in interstate procedures for TFP complainants. These barriers either preclude
participation by or provide unrealistic remedies for foreign intervenors and litigants. Nevertheless, both the Council of Europe
and the OECD have taken the position that TFP disputes should
be resolved domestically wherever possible and both groups have
worked consistently toward the perfection of the interstate complaint."' States, under this "Right of Access" system, are to afford
" See OECD, LEGAL ASPECTS OF TFP, supra note 12, at 37-128; Seidl-Hohenveldern,
supra note 151, at 20-22. See also Part IV (B)(1) infra.
'
See Part IV (B)(2) infra.
15 See Part IV (B() infra.
"5 See OECD, LEGAL ASPECTS OF TFP, supra note 12, at 54-127, McCaffrey, supra note
1, at 56; Sand, supra note 21, at 182-91. See also Hoffman, supra note 92, at 511. One proponent of domestic procedures in transfrontier environmental claims, offered the following
support for the domestic alternative:
The transnational disputes underlying these cases do not differ physically or
economically from "ordinary" domestic disputes over water use, air pollution or
airport location; they are only legally complicated by the fact that an international boundary happened to get in the way of ordinary local solutions. Obviously,
had it not been for the accident of political geography, the farmers aggrieved by
the smelter at Trail could have complained to their local authorities, or sued in
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foreign complainants access to the same legal and administrative
protections from environmental harms as would be accorded their
own citizens.'5 As such, this system may alternately be termed
I between
"non-discrimination" 59
plaintiffs.
Precise solutions to the multifaceted problem of jurisdictional
barriers are as varied as the organizations surveyed. By opening
the courts of the European States to foreign TFP plaintiffs, one
opens a Pandora's box of attendant jurisdictional, choice of forum,
and conflicts of law issues. ' 60 For example, while the "Polluter
Pays Principle" may have gained general acceptance throughout
the OECD countries,"' it cannot operate effectively in the absence
of a workable definition of actionable pollution,'

2

which in turn

varies from country to country.'" If the agencies and courts of the
polluter's country are made accessible, what relief should be afforded a complainant when the polluter's actions are deemed per
se legal in his own country? In this regard, consider the interactions discussed earlier in this study, ' " as well as the models outlined
their local courts, and nobody in Washington, D.C. or Ottawa would ever have
heard of the case.
Sand, supra note 21 at 158.
1'
See A. LEVIN, supra note 5, at 36-38, McCaffrey, supra note 1, at 56.
159 See A. LEVIN, supra note 5, at 36-38, OECD,
LEGAL ASPECTS OF TFP, supra note 12,
at 226, 241. See also Seidl-Hohenveldern, supra note 151, at 20-22. The OECD Secretariat
made the following conclusions regarding the principle of non-discrimination:
It would impose the same constraints on polluters as those to which they would
be subjected if areas within frontiers were solely affected, yet it would imply no additional constraints should victims have greater social preferences in regard to the
environment.... Policies based on non-discrimination would strongly support the
principles embodied in the Stockholm Declaration on the Human Environment
without imposing conditions which countries at the source of transfrontier pollution
might find difficult to sustain.
OECD, LEGAL ASPECTS OF TFP, supra note 12, at 249-50.
"So
See A. LEVIN, supra note 5, at 32-38; OECD, LEGAL ASPECTS OF TFP, supra note 12,
at 54-127; McCaffrey, supra note 1, at 59-60.
...
See generally OECD, THE POLLUTER PAYS PRINCIPLE, supra note 34. See also OECD,
LEGAL ASPECTS OF TFP, supra note 12, at 230.
162 See Handl, supra note 5, at 44; Kiss, supra note 2, at 36-37.
163 See Kiss, supra note 2, at 30-31. A Council of Europe definition is also provided. Id.
at 37. See also Quentin-Baxter, supra note 7, at IV-5, wherein the Special Rapporteur notes
the implications of the variable concept of harm. Note also that even upon a conviction in
national courts for violations of domestic pollution laws, penalties in the form of fines very
considerably among different States. See Kiss, supra note 2, at 33.
'64
See text accompanying notes 42-45 supra. See also McCaffrey, supra note 1, at
59-60. For reference to a case wherein the Italian upper riparian defendant sought to join,
as co-defendant, an Italian government agency, which granted the water use permit, and
the sovereign immunity problems thus raised in the domestic courts of Italy and France,
see Sand, supra note 21, at 146-48, 184. The Italian courts refused to execute on the French
judgment (which found for the French lower riparian plaintiff) noting that the domestic
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by the OECD Secretariat." 5 Even if an accord can be reached on
the definition of illegal pollution, further problems arise on the
issue of compensable harms within Europe's "patchwork" of jurisdictions.
Regional organizations have been more or less adept at addressing and dealing with the above problems. The Brussels Convention on Jurisdiction and Enforcement of Judgments of 27 September 1968, in article 5(3),'" states that actions may be brought "at
the place where the harmful event occurred."'"" In a TFP case,
does this refer to the place of the harmful act or of the harmful injury? One commentator suggests that this was consciously left
6 8 In the Reinwater
open "to be resolved by domestic courts.""
9
Foundation case," the Court of Justice found that article 5(3)
"must be understood as being intended to cover both the place
where the damage occurred, and the place of the event giving rise
to it."'170 In a Draft Convention on Compensation for TF Environmental Injuries, prepared for the IUCN, the "law of the
place of occurrence" is defined in article 19(2) as "the place where
the defendant began to act."' 7 ' But an "alternative" subsection
reads: "If the law of the place where the activity took place does
not permit a claim for compensation, or does not permit a claim to
as great an extent as the law of the place where the injurious
result occurred, then the applicable law is the law which is more
beneficial to the injured party."'72
Commenting on "Right of Access" under some systems, one
observer noted that "a country may no longer be the sole arbiter
of environmental standards for its industries, at least so long as
their waste finds its way through a shared natural resource to

French courts lacked jurisdiction to scrutinize the defendants use of upstream water. This
use, the court observed, was in accord with a permit issued and authorized by the Italian
State as a matter of public policy. Socidt6 Energie Electrique du Littoral Mediterranedn v.
Compagnia Imprese Elettriche Liguri (Roya River case), 64 Foro Italiano I 1036 (1939);
English summary in ANNUAL DIGEST & REPORTS OF PUBLIC INTERNATIONAL LAW CASES
1938-1940, cited in Sand, supra note 21, at 146-48, 184.
"6 See OECD, LEGAL ASPECTS OF TFP, supra note 12, at 226-51.
"s The
Brussels Convention on Jurisdiction and Enforcement of Judgments of 27
September 1968, art. 5 (3) [hereinafter cited as The Brussels Convention]. For a recent construction of articles 5(3), see The Reinwater Foundation case, supra note 72.
17 The Brussels Convention, supra note 166,
at art. 5(3).
16 McCaffrey, supra note 1, at 57.
169 The Reinwater Foundation case, supra note 72.
170 Id. at 1735.
171 A. REST, supra note 151, at art. 19(2).
172 Id. at art. 19(2) (alternative).
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another country."'' 3 Furthermore, signatories to any such regional
agreements should consider what adaptations will be necessary in
their legal or administrative procedures to accommodate foreign
initiated TFP actions."' Germany has already integrated some of
this framework nationally. Its Gunstigkeitsprinzip applies the law
most favorable to the plaintiff in all of its transnational cases.' 5
Thus, where the French civil code would not require proof of a defendant's fault in an air pollution case, such law will be applied
against a German industry in German courts despite a domestic
requirement for such a showing. '
Under a scheme of domestic civil liability open to foreign legal
influences, individual polluters (if identifiable) could indeed be
held accountable for transfrontier impacts. Such a scheme would
appear to address some of the more flagrant border sitings. 77
Much of the impetus to locate on the frontiers in an under-regulated country would in fact be vitiated. Attempts at externalizing
costs across the border could be met with foreign demands for
damages, which would, in some cases, not be realizable domestically. By electing the most favorable choice of law, awards to foreign
plaintiffs could exceed those available to citizens.
Reparations, in any event, may be a poor second choice for
those suffering irreversible harms imposed from across a frontier."8
The OECD, however, does consider the possibilities of prior consultations under its Right of Access/Early Notification scheme. 79'
In frontier areas, provision has been made for impact assessments
and access to foreign agencies before actions with apparent transfrontier consequences are taken.'
The most serious drawback of the "Right of Access" regime,
McCaffrey, supra note 1, at 59.
" Id. at 56.
', Id. at 60. For a further discussion of preferential treatment for foreign plaintiffs as
embodied in Guns tigkeitsprinzip,and the difficulties in deciding objectively which rules are
in fact "more favorable," see Sand, supra note 21, at 190.
173

176 Id.
1" See generally Handl, supra note 5. See also OECD, LEGAL ASPECTS OF TFP, supra
note 12, at 120.
"' See UNEP Executive Director, supra note 64, at 38. See generally Handl, supra
note 5; Kiss, supra note 2, at 43.
1" See Levin, supra note 21, at 96-101. For a reference to both OECD and Council of
Europe programs for prior notification and non-discrimination at the administrative stage,
see Sand, supra note 21, at 177-83; OECD, LEGAL ASPECTS OF TFP, supra note 12, at 241.
"' For a discussion of OECD efforts to strengthen international cooperation in frontier
regions by facilitating transfer of power to local governments concerned with localized TFP
problems, see Dupuy & Smets, supra note 43, at 175-78. For a reference to similar efforts
by the Council of Europe, see Levin, supra note 21, at 124.
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however, is that it presupposes the plaintiffs ability to identify a
particular industrial offender."s' In a regional context, a downstream or downwind portion of a country may have to bear the
burdens of a vast, undifferentiable mass of polluted water or air.'
The incentives for industry to locate well within the interior of an
under-regulated country would remain unaffected. In these situations, one might well implicate the condoning policies of various
States, or indeed, an entire national land use plan. In this respect,
consider the sic utere principle enunciated in the Trail Smelter arbitration: "No state has the right to make or permit the use of its
territory in such a way as to allow ... damage to the territory of
another state . ."I This principle, however, remains an infirm
basis for environmental damage claims."'
As such, one of the more salient problems of the "Right of Access" approach is that governments are involved only peripherally.
Thus, it remains unlikely that any permanent control over a frontier region's polluting enterprise would be established in a case by
case process. Perhaps after the passage of time and much litigation, an industry might be prodded into establishing a compromise
with extraterritorial plaintiffs. One observer concludes that if
"the publicity of private action may also serve to persuade government officials to increase efforts in resolving the problem on
action may be viewed as an atan international level ... private
'1
tractive short-term alternative."'
2.

Region-wide Standards through Approximation of Laws
under the EEC Treaty

A recent study by the U.N. Institute for Training and Research
(UNITAR) made the following observations:
Pollution problems frequently resemble traffic jams more than
auto accidents: there are many participants rather than just one
III See 1979 UNIECE Convention on Long Range Transboundary Air Pollution, U.N.
Doc. ECE/HLM. 1/2 (1979), reprintedin 18 INTL LEGAL MAT'LS (1979). Article 1 of the Convention reveals that "long range transboundary air pollution means air pollution ... which
has adverse effects in... another State at such distance that it is not generally possible to
distinguish the contribution of individual emission sources or group of sources." See also
Kiss, supra note 2, at 41, 44.
182See Brownlie, supra note 6, at- 182; Kiss, supra note 2, at 44.
18 See The Trial Smelter, supra note 89 (emphasis supplied).
,sSee Hoffman, supra note 92, at 511; Stein & Hargrove, supra note 1,;at 52. Compare
Brownlie, supra note 6, at 180.
18 lanni, International and Private Action in Transboundary Air Pollution, 11 CANADIAN Y. B. INT'L L. 258, 270 (1973).
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549

or two; the cause of the problem lies in individual decisions of
these many to do what, except for the existence of so many
others, might be acceptable ... and there often exist threshold
levels below which no problem would exist. . . . Rules of the
road, tolls and other means of control... may not work well, but
they are surely more useful in controlling traffic than the imposition of liability on each driver for the lost time and frayed
nerves caused to others.' 8

Although advances in the "Right of Access" approach should be
an essential part of a European environmental policy, a system
predicated solely on private rights of action will be limited in both
scope and effectiveness."' This is particularly apparent when contemplating pollution prevention rather than mere reparations
after a harm transpires. Attention must be focused, therefore, on
possibilities for environmental regulatory mechanisms on a regional scale. Effective measures of pollution control are confined
at present to the national level, and as such have proven inert in
the face of TFP and the allied economic effects. In some instances,
the wide disparities of such national measures have aggravated
88
the problems, particularly in an economic and trade context.
The evolving approach of the EEC toward binding Communitywide environmental measures bears serious consideration.
Although the performance of the EEC in the field of the environment has been rather limited thus far, it is clearly the most advanced of the organizations in terms of integration and legislative
powers.' 9 Regarded by some as a nascent federation, 9 ' environmental action in the Community finds expression in non-self-exe'1 A. LEVIN, supra note 5, at 29.
187 lanni, supra note 185, at 179-80; Kiss, supra note 2, at 43-44. For reference to a preWorld War II transfrontier riparian dispute in the domestic courts of France and Italy, in
which an Italian private party defendant sought to join an Italian state agency as co-defendant for authorizing the complained of activities, see The River Roya case, supra note 164.
Commenting on the case, Sand considers the sovereign immunities problem presented to
the French courts when faced with a private foreign defendant who acted pursuant to permits granted in his domicile state. The Italian court found no basis for French jurisdiction
when dealing with matters of Italian public policy and sovereignty over public waters. They
therefore refused to execute on the French judgment for the plaintiff. Sand submits that
most countries today would take a stand similar to that of Italy. Sand, supra note 21, at
146-48, 184.

' See Alston, supra note 46, at 436; Close, supra note 36, at 467; Kirgis, supra note 2,

at 865-85.
18

See Brown, supra note 16, at 206. See generally Schroth, supra note 2.

Schroth, supra note 2, at 963,1004-09. Schroth compares present Community activities to early United States federalism at the time when the contours of implied powers
were first being explored.
18
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cuting directives, 9' which bind Member States as to results and
objectives while leaving the actual implementation techniques to
the discretion of national authorities.'92 Thus, to some extent,
there is a perceived transfer of sovereign power from Member
States to the Community whenever directives are passed upon.9 3
When the Treaty of Rome was signed in 1957, the manifestations of intense industrial pollution were not fully recognized."
Not surprisingly, this treaty failed to address environmental
issues expressly. Nevertheless, implied powers in the area have
been ascertained and the EEC has acted on several occasions by
imposing directives concerning the Community environment.'95
Community actions in the area of the environment address a variety of serious region-wide harms incorporating social and economic effects. For example, when faced with automotive trade
barriers and dislocations in the late 1960s, the Community responded by passing a much needed directive harmonizing auto
emissions standards among the Member States.'" This was followed by measures concerning, inter alia, energy conservation
and supplies, pollution of the Rhine, protection of stratospheric
ozone, titanium dioxide wastes, gasoline lead content, biodegradability of detergents, and disposal of waste oil and PCBs. 197
Supporters of environmental directives point to several provisions which suggest that environmental considerations are within
the ambit of the EEC Treaty. First, they note that the propriety
of environmental action is embodied within the Preamble / and
Statement of Purposes of the Treaty of Rome. The initial clauses
state that the contracting parties are
determined to lay the foundation of an ever closer union among
the people of Europe, RESOLVED to ensure economic and social
progress of their countries by common action to eliminate the
barriers which divide Europe, AFFIRMING as the essential objective of the effort, the constant improvement of the living and
working conditions of their peoples ..
1M1See Brown, supra note 16, at 208.
19
193
19

Id. See also Close, supra note 36, at 462; Kiss, supra note 2, at 46.
See Close, supra note 36, at 462-63; U.K. Report, supra note 37, at 195.
See Grieves, supra note 4, at 311; Schroth, supra note 2, at 962-63, 979. See also

Quentin-Baxter, supra note 7, at IH-15.
'" See Burhene & Schoenbaum, supra note 8, at.499; Schroth, supra note 2, at 987-88;
Pollution Abatement Laws, supra note 14, at 241.
19 Schroth, supra note 2, at 962-63, 988-89.
19 Treaty of Rome Establishing the European Economic Community, March 25, 1957,
No. 4300, 298 U.N.T.S. 3 (preamble) [hereinafter cited as EEC Treaty].
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Second, as a federation of States, movement toward the approximation of disparate laws among members is a logical goal. Proponents
find approximation objectives in twelve of the Treaty articles.'"
Given the dearth of consistent environmental regulations within
the Community, approximation would appear a legitimate purpose, particularly when there are discernible economic and trade
consequences.1 0 Third, when considering approximation or harmonization of laws, observers point out that article 100 is amenable
to a broad construction."1 This article requires that such directives be issued "as directly affect the establishment or functioning
of the common market.""2 Supporters argue that national efforts
toward environmental quality have hindered trade, distorted competition within the Community, and endangered the functioning of
the common market.13 Others note that beyond a "direct effect,"
economic and environmental issues have become so "inextricably
intertwined that regulation of either in isolation" could be con20 4
sidered irrational.

It is in this latter assessment that criticism is most vocal. The
"directly affect" language of article 100 has become the object of
conflicting constructions. A German position paper, submitted as
early as 1973, took a negative view of the EEC's competence in
the area of environmental management.2 5 More recently, the
United Kingdom House of Lords Select Committee on the EEC
submitted its report on the issue. 2°e The Committee noted that
directives are "in many cases of equal status with acts of national
legislatures"2 7 and thus they remove from the democratic process
a portion of a Member State's legislative powers. Accordingly, the
Committee stressed a narrow interpretation of the "directly affect" clause. Under such a construction, the Committee expressed
doubt as to whether the existence of divergent national environ'"

2
202

See Schroth, supra note 2, at 985-86.
See Close, supra note 36, at 466-68, 470-72; Schroth, supra note 2, at 985-95.
See Schroth, supra note 2, at 986-90. See also Close, supra note 36, at 470-72.
EEC Treaty, supra note 198, at art. 100. For a discussion of the intricacies in con-

struing the "direct affect" language of the Treaty, and the resulting controversy among
Community members, see Close, supra note 36, at 471-72. Noting that "directly affect" may
be more meaningfully conceived of in terms of "intensity of effect," Close observes that "national environmental measures-may be shown in certain cases to have quantifiable effect on
the competitivity of the industries affected." Id at 742. (emphasis added).
See Burhenne & Schoenbaum, supra note 8, at 501.
20, Schroth, supra note 2, at 982.
205 See Burhenne & Schoenbaum, supra note 8, at 501.
U.K. Report, supra note 37, at 193-95.

207 Id. at 194-95.
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mental laws would "directly affect" the function of the EEC. 8
Focusing on causation and intensity of effect, the Committee expressed the view that the effects were arguably indirect. 0 9 Indeed, some speakers in the House of Lords expressed the opinion
that the EEC was transgressing "the limits envisaged by the
21
United Kingdom when it entered the Community.""
Some experts in the field have commented on an essential distrust of "undemocratic" EEC actions and therefore a "hesitancy to
allow meaningful use of the legislative powers .... [It is] difficult
to believe that a widespread exercise of power by supranational
2 '
Community institutions will be tolerated.""
Nevertheless,
regional environmental activity by the EEC is evolving. 2 Proposals from West Germany have considered the possible amendment of the EEC Treaty to make environmental policy an explicit
Community goal." 3 No reasonably foreseeable action, however, is
anticipated in this direction.2 4
On the other hand, some EEC commentators note that environmental measures can be invoked effectively without amending the
Treaty by properly construing the broad language of article 235.215
This provision permits appropriate measures to be taken "if action by the Community should prove necessary to attain, in the
course of operation of a common market, one of the objectives of
the Community, and this Treaty has not provided the necessary
powers. ' 216 A liberal approach to this provision appears to be in accord with a proclamation issued at the 1972 Paris Summit, which
declared that article 235 be applied "as widely as possible. 217
8 Id.

I

Id One of the conclusions reached by the Select Committee noted:
[The] Commission should, when preparing a draft proposal, demonstrate that
divergences between national laws are affecting the functioning of the Market,
and affecting it direcly and to a substantial degree. This causation should be
made plain and should be supported by details of the evidence on which the Commission rely.
Id. at 195 (emphasis added).
210 Close, supra note 36, at 462. See also U.K. Report, supra note 37, at 194-95.
" Burhenne & Schoenbaum, supra note 8, at 503.
21
See Grieves, supra note 4, at 312-15; Schroth, supra note 2, at 962-63, 978-1004;
Pollution Abatement Laws, supra note 14, at 240-45.
21I See Schroth, supra note 2, at 979. For a discussion of draft amendments to the Treaty,
see id. at 998-1004. See also Burhenne & Schoenbaum, supra note 8, at 494; Grieves, supra
note 4, at 313.
2" See Grieves, supra note 4, at 313; Schroth, supra note 2, at 979.
211 See Grieves, supra note 4, at 313; Schroth, supra note 2, at 981, 990-95.
2,1 EEC Treaty, supra note 198, at art. 235.
,7 See Doc. Com(72) 1578 final; BULL. E.C. 10/72 at 24, reprinted in 10 COMM. MKT. L.
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Some observers, however, stress the limitations for future article
235 applications: "Far from being an implied power clause... article 235 was intended only to supply a basis for filling small loopholes."" 8
In the final analysis, the EEC's ability to mold and harmonize
environmental laws among the Member States should not be entirely discounted. A more comprehensive Community environmental code may well emerge through the continued implementa-tion of directives. The net benefits of such an approach to the
Community region, both in socio-economic and ecological terms,
have already been discussed. 219 For the present, however, a firm
economic-environmental linkage will be needed as a prerequisite
for invoking EEC action under either afticle 100 or 235.220
Although such a link may be rational, 22' it is evident that continued disagreement among the Community Member States will
operate to the detriment of future EEC efforts and the benefits
that could accure thereby. As one commentator euphemistically
observed, EEC environmental harmonization efforts are "expected to take several years to mature.
3.

State Responsibility for TFP: Emerging Principles

As noted by Hoffman,
the appeal of the private law solutions is largely a function of
deficiencies in the public international law framework ....International lawyers have thus far been unable to demonstrate
convincingly that there currently exists or will soon exist a body
of substantive or primary rules of international law upon which
a case of international environmental damage can rest.223
Numerous experts in the field have observed that contemporary
principles of state responsibility do not allow countries to assert
environmental claims with any sense of assuredness, and that a
REV. 108 (1973), cited in Schroth, supra note 2, at 990. Compare the U.K. House of Lords

Article 100 Report, which accorded recognition to the policies expressed at the 1972 Paris
Summit Conference, but emphasized that "these declarations cannot extend the legal scope
of the Treaty." U.K. Report, supra note 37, 193.
218 Burhenne & Schoenbaum, supra note 8, at 498.
219 See Part IV(A) supra.
See U.K. Report, supra note 37, at 195. See also Burhenne & Schoenbaum, supra
note 8, at 498. Compare Close, supra note 36, at 466-72; Schroth, supra note 2, at 982.
m See Schroth, supra note 2, at 982.
Pollution Abatement Laws, supra note 14, at 244. See also Brownlie, supra note 6,
at 233.
Hoffman, supra note 92, at 511.
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general lack of confidence in international judicial institutions is
pervasive."4 Moreover, States generally are unwilling to submit to
possible condemnation before international tribunals for acts committed by private entities within their jurisdiction." However, in
1948 an Italian munitions factory exploded near the frontier, causing damage in Switzerland. The Swiss, invoking the principle of
"good neighborliness,"" demanded reparations directly from the
Italian government. It was argued that Italy was liable merely for
tolerating the plant's existence near an international border. Switzerland, it appears, attempted to base its claim on the notion that
such activities in border areas were per se violations of international law.'
A legal advisor for the Canadian government, after noting private course of action limitations, observed that at some point
many cases will require a state responsibility approach. The advisor stressed that in any event, several leading European countries maintained "strong opposition" to the principle of state
responsibility based on the Trail Smelter arbitration." s Workable
principles of liability' and responsibility 2' 3 were in fact called for
in Stockholm. However, in a case arising soon after the Conference
(in a United States-Canadian oil spill dispute), the United States
nevertheless asserted that the offending company could make
good, and that in this case the principles need not be tested.,"
Id. at 542. See also Stein & Hargrove, supra note 1, at 52.
W. GORMLEY, supra note 16, at 219-20; Hoffman, supra note 92, at 516-20.
' See Handl, supra note 5, at 16. See also Guggenheim, La Pratique Suisse, 14

14
M

SCHWEIZERISCHES JAHRBUCH FUR INTERNATIONALES RECHT, ANNUARIE SUISSE DE DROIT INTERNATIONAL 127, 168 (1957), cited in Handl, supra note 5, at 15. The ILC Report notes that

the principle of "good neighborliness," as enunciated in the Bandung Declaration, is
reflected in the broader sic utere principle. REPORT OF THE ILC, supra note 6, at 364.
One of the earlier expressions of the good neighborliness principle is found in the River
Oder Case:
Community of interest in a navigable river becomes the basis of a common legal
right, the essential features of which are the perfect equality of all riparian States
in the use of the whole course of the river and the exclusion of any preferential
privilege of any one riparian state in relation to the others.
International Commission of the River Oder Case, [1929] P.C.I.J., Ser. A, No. 23, 27, quoted
in Handl, supra note 5, at 16. See also Dupuy, InternationalLiability of States for Damage
Caused by TransfrontierPollution, in OECD, LEGAL ASPECTS OF TFP 345, 350 (1977).
' See Handl, supra note 5, at 16. For reference to a recent dispute concerning a proposed Swiss nuclear powerplant near the Austrian border, in which the discussions focused
on possible violation of the principle of good neighborliness and hence, international law,
see id. at 28-30.
2 Beesley, supra note 1, at 61-62.
Stockholm Declaration, supra note 28, prin. 22.
0 Id prin. 21.
231 See Stein & Hargrove, supra note 1, at 52.
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Whether this implies that responsibility might be imputed to
States at the point where private liability mechanisms become unworkable is uncertain. If so, can the criteria be based on the unascertainability of private polluters, or only on the inability of
private polluters to compensate? Assuming, arguendo, that the
United States did pay reparations, would such payments be indicia of State liability, or could it be effectively cast as a mere ex
gratia settlement?23 2
Commenting on the torrent of environmental activity that followed Stockholm, a Special Rapporteur for the U.N. International
Law Commission noted: "It is, however, a feature of much of this
activity that questions of liability are almost a forbidden subject."2
As an example, consider the 1979 U.N./E.C.E. Convention on Long
Range Transboundary Air Pollution.23 4 A disclaimer of State responsibility is made express in the only footnote to the Treaty:
"The present Convention does not contain a rule on State liability
as to damage." '3 5 On the other hand, the improbabilities of redress
through purely private action are apparent in the text:
Long range transboundary air pollution means air pollution
whose physical origin is situated wholly within the area under
the national jurisdiction of one State and which has adverse effects in ...another State at such distance that it is not generally
possible to distinguish the contribution of individual emission
sources or groups of sources." 8
Thus, where parties suffer damage from long range variants of
TFP, an apparent gap in environmental legal mechanisms may become manifest. 37
Some experts indicate that the Trail Smelter merely stands for
the proposition that State responsibility for nongovernmental activities may be appropriate "on an ad hoc basis under special
agreement between the States concerned ... but it is not a rule of
general applicability."'2 Nevertheless, several commentators emphasize that inroads must be made to achieve recognition of environmental harm as a new subject of international obligations.239
232 In this context, see the comments of Special Rapporteur Quentin-Baxter, supra note
7, at 11-14. See also Marshall Islands comments, id.at 111-5.
Quentin-Baxter, supra note 7, at 1-2.
U.N. Doc. ECE/HLM. 1/2 (1979), reprinted in 18 INT'L LEGAL MAT'LS (1979).
'

"'
'

Id. at annex.
Id. art. 1.
A. LEVIN, supra note 5, at xiii.
Hoffman, supra note 92, at 510; See Quentin-Baxter, supra note 7, at 11-15.
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In this respect, the recent work of the U.N. International Law
Commission (ILC) becomes particularly germane. The ILC began
work on its PreliminaryReport on InternationalLiability for Injurious Consequences Arising Out of Acts Not Prohibited by International Law240 pursuant to a 1977 General Assembly Resolution. 41 This new topic for "development and codification" ' 42 was, in
fact, an outgrowth of the ILC's work in the area of conventional
State responsibility." 3 State responsibility, it was decided, should
be limited to consequences of internationally wrongful acts. " The
joint examination of liabilities for both internationally wrongful
acts and those not presently deemed prohibited would, in the opin245
ion of the ILC, have made both subjects more difficult to grasp.
As a result, work proceeded on both topics separately, and the
Preliminary Report on International Liability was presented to
the ILC in June 1980.246
R. Quentin-Baxter, Special Rapporteur of the Preliminary Report, observed:
The present title stems from the generic contrast between
obligations that arise, respectively, from wrongful acts and from
acts which international law does not prohibit, but the specific
context in which the topic is discussed has always been that of
environmental hazard, caused by human activity and magnified
by modern industrial and technological needs and capacities. In
1973, the year in which the Commission first gave passing attention to this spin-off from the seminal topic of State responsibility,
Conference on the Human Environment was
the United Nations247
only one year past.
In a conceptual and idiomatic sense, Quentin-Baxter established
that the distinctions between "Liability" and "Responsibility"
owed their origins to early ILC attempts to subdivide the field of
State responsibility. 24 8 It was aptly revealed, however, that in
240 Quentin-Baxter (ILC Special Rapporteur), Preliminary Report on International
Liability, supra note 7.
241 See REPORT OF THE ILC, supra note 6, at 361.
.42
Quentin-Baxter, supra note 7, at I-1.
243
248

Id

2.Id
242 See REPORT OF THE ILC, suprd note 6, at 51. The ILC Report notes that "it is only
because of the relative poverty of legal language that the same term is sometimes used to
designate both." Id.
'6 Id at ch. VII. See also, Quentin-Baxter, supra note 7, at I-1.
2,, Quentin-Baxter, supra note 7, at 1-2.
2,8 Id. at 1-5-6.
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French texts, "responsabilit" appears, of necessity, in both of the
ILC's topics. 49 The same is true of certain other working
languages. 50 In any event, Quentin-Baxter stressed that in the
English text "liability" is used "without nuance," and may be used
interchangeably with "responsibility. '"25' The concededly unwieldy
title was then subjected to further scrutiny. "Acts not prohibited"
was chosen over "lawful acts" because "technology had allowed
the creation of activities which bordered on wrongfulness, and
which were perhaps on the way to becoming wrongful, but which
at least carried with them an obligation to redress any loss or injuries of which they were the cause. 252
The Preliminary Report presents a broad outline of the topic as
it has emerged. Chapter III, in particular, deals with the theme of
a State's relative freedom of action within its own borders, which
must be bound by its duty to respect the rights of other States to
enjoy equal freedom from outside influences." 3 The ILC's Report
on Quentin-Baxter's work noted that a distinguishing feature of
international liability was its "essential concern with dangers that
arise within the jurisdiction of one State, and cause harmful effects beyond the border of that State."' The relevant primary
rule of obligation was "stated at the level of greatest generality"
in the maxim sic utere. 55 This rule, it was submitted, "is a
necessary ingredient in any legal system."2 56 As such, sic utere
was found to be implicit in the U.N. Charter, explicit in the Bandung Declaration's principle of good neighborliness, and apparent
in the Trail Smelter arbitration, the Corfu Channel case, Principle
21 of the Stockholm Declaration, and article 30 of the Charter on
Economic Rights and Duties of States. 5 ' The Special Rapporteur
stressed, however, that "conventional regimes determining liability '' 25 usually mask their relationship with customary law, and that
in cases not governed by conventional regimes, settlements are

"' See

Quentin-Baxter, supra note 7, at 1-5.

250 1&

Id. at 1-6. Referring to the term "liability," Quentin-Baxter notes: "It is not used to
mean only the consequences of an obligation, but rather to mean the obligation itself, which like responsibility-includes its consequences." Id
22 Id.
at 1-8.
25 See generally Quentin-Baxter, supra note 7, at ch. III.
REPORT OF THE

ILC, supra note 6, at 364.

u Id.
250
257

Id.
&

Quentin-Baxter, supra note 7, at 11-14.
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usually realized on an ex gratia and therefore "non-principled"
59
basis. 1
When considering the general mood of reluctance among sovereign States, Quentin-Baxter emphasized that international liability may be deemed largely (but not exclusively) to be the product
of "the duty of care or due diligence." ' This "pervasive primary
rule,""'' he points out, is approved by proponents of various
theories of responsibility. Accordingly, "at a certain point along
the way, one must admit the influence of a modified principle,
more closely connected with the era of inter-dependence.... [The]
duty of care will have to acquire a new dimension."262
In this connection, the ILC found that the main thrust of international liability "should be to minimize the possibility of injurious
consequences and provide adequate redress in any case where injurious consequences do occur.
Taken together, these concepts
indicate that States may discharge their duty of care by conforming their conduct to evolving standards of due diligence.2 The
ILC Report noted, however, that while States are increasingly
willing to seek agreements about measures of prevention, they
are generally unwilling to accept a direct linkage between preventive measures and liability for damage. 5 Moreover, the Report indicated some disagreement at the ILC thirty-second Session as to
the bases of the Preliminary Report on International Liability. A
majority accepted the topic as "adequately founded on existing
legal doctrine." 66 Others saw little foundation in existing doctrine,
and were of the opinion that it "yet had to make good on its claim
' In any event, the December 1980
to exist as a separate subject."267
Session of the General Assembly recommended in Resolution
35/163 that the ILC continue its seminal work on the topic.268

m Id at 1-8.
IL at 1-8-9.
22 Id. at 9.
26

REPORT OF THE ILC, supra note 6, at 365.
SSee Quentin-Baxter, supra note 7, at 11-17.
REPORT OF THE ILC, supra note 6, at 366.
27

Id. at 365.
Id. at 366.

m G.A. res 35/163 (1980). Paragraph 4 of the resolution refers specifically to International Liability and "[r]ecommends that, taking into account the written comments of Governments and views expressed in debates in the General Assembly, the International Law Commission should at its thirty-third session: ... (d) Continue its work on international liability
for injurious consequences arising out of acts not prohibited by international law." Id.
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International liability could have a profound effect on the behavior of States, particularly in the densely industrialized, highly
interdependent European region. As the Preliminary Report indicates,
[the] regime of reasonable care required of a State that engages
in or permits an activity, the harmful effects of which may be
felt outside of its borders, might-for example-include obligations to . . . seek agreements on methods of constructions or
operation procedures or tolerable levels of contamination, and to
provide guarantees of reparations in case all precautions should
fail to prevent injurious consequences.69
In this connection, the variable concepts of harm,"7 which presently
function in Europe, frustrate efforts to arrive at agreed upon standards of due diligence. However, if States faced imputed. liability
for the acts of private entities under their control, the obstacles to
harmonization of standards could arguably be overcome. "A State,
within whose jurisdiction such an injury or danger is caused, is
not justified in refusing its cooperation on the ground that the
cause of danger was not within its knowledge or control."' " It
could be reasoned that States might effectively discharge their
duty of care by demonstrating that polluting enterprises within
their borders operate in a manner approximating regionally agreed
upon standards. 2" It would thus be in the interests of geophysically
tied States to reach and define the contours of environmental due
diligence owed by each to the others.
[The] pattern which appears to emerge is that, as States become
aware of particular situations in which their activities, or activities within their jurisdiction or control, may give rise to injurious consequences in areas outside of their territory, they
take steps to reach an agreement with the States to which the
problem may extend about procedures to be followed and the
levels of protection to be accorded. 2"
IV.

CONCLUSION

In conclusion, several points should be stressed. First, this
study presents only a limited portion of the intergovernmental ef29

Quentin-Baxter, supra note 7, at 11-14.

270

REPORT OF THE

ILC, supra note 6, at 365.

V71
Quentin-Baxter, supra note 7, at IV-5, add.2.
2

273

Id. at 11-17.

Id
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forts addressing late twentieth century environmental issues in
Europe. Omitted but nonetheless noteworthy are endeavors that
seek to clarify mechanisms for environmental dispute avoidance,
such as negotiation, intermediary procedures, and third party
determinations. These procedures have been covered extensively
in the general area of "peaceful settlements." ' Other varied approaches to TFP associated problems are too numerous to list.
Second, until the twentieth century, relatively few applications
of the sic utere principle were apparent. The industrial technologies of the recent past have brought the inherent tension embodied in this maxim to the fore. The latter half of the maxim (ie.,
the responsibility owed to other States' component) is beginning
to achieve increased recognition when coupled with the realization
that modern pollution often defines jurisdictional boundaries. 5
Third, it may be useful to conceive of severe TFP and the allied
socio-economic harms as symptomatic of the essential exploitation
of gaps in legal mechanisms. These gaps manifest themselves as
one crosses from municipal law into international law on the environment. The need to close these loopholes is increasingly apparent, particularly in the highly interdependent European context.
A sense of urgency in this regard can be experienced regardless
of whether one subscribes to an ecological or economic viewpoint.
Finally, the impression that private enterprises operate alone in
exploiting these gaps should be dispelled. 'States themselves may
well be protagonists, whether acting through land use plans or
through "attractive" environmental legislation with a watchful
eye to balance of payments. From this perspective, the expedient
"Right of Access''"7 approach shrinks in significance.
EEC approximation efforts, on the other hand, could prove to
be a most effective gap-filler, but in-fighting and a reluctance to
concede environmental legislative powers has slowed progress to
a circumspect crawl.5" The rather obvious long-run net gains (both
economic and environmental) of approximation have been eclipsed
by enhanced national prerogatives to determine within their own
See A. LEVIN, supra note 5, at 1-30.
Note the two aspects of sovereignty implicit in all restatements of the sic utere
principle, ie., that States have 1) freedom to act within their territory and 2) a corresponding duty to exercise that freedom in ways that do not exceed their territory so as to interfere with the rights of others. In the context of the Stockholm Declaratioi, see Part II
supra. See also, Quentin-Baxter, supra note 7, at 1-4-5.
'" See Part IV(B)(1) supra.
277See Part IV(B)(2) supra.
"7
'"
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jurisdictions how transient air and water resources will be utilized."
As a means to circumvent this impasse, the emergent principle
of international liability"9 offers interesting possibilities as well as
guidelines for future approaches. States are accorded recognition
as essential and accountable actors in TFP dilemmas. International liability "comes into prominence precisely because there is a
need for a new and imaginative effort to reconcile the widest
possible freedom of action with respect for the rights of others,
and with a justified apprehension that mankind may perish
through undisciplined use of industrial and technological power." '
Although the acquiescence of States to such a regime might well
seem remote for the present, Europe, by virtue of its intense interdependence and advanced level of environmental degradation,
would certainly seem a proper site for a debut.
Fredrick C. Eisenstein
See Close, supra note 36, at 480-81; Stein & Hargrove, supra note 1, at 55.
"' See Part III(B)(3) supra.
' Quentin-Baxter, supra note 7, at 1-5.
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